
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



1896.] DUVAL V. CHELF & CO. 895 



SUPREME COURT OP APPEALS OP VIRGINIA. 

RICHMOND. 

Duval and Wife v. Chelf & Co.* 

(January 16, 1896.) 

1. Pleading — Declaration against husband and wife on contract. In an action 

against a married woman and her husband upon a contract made by them 
during coverture in the year 1886, where it appears on the face of the declara- 
tion that the defendants are husband and wife, it is necessary that the declara- 
tion shall aver not only that the wife made the contract sued on, but also to 
aver such a state of facts as will show that her promise was such an one as by 
the statute she had power to make. 

2. Separate Estate — Action against wife — Personal judgment — Effect of judgment. 

If a married woman at the time of contracting a debt in 1886 had a statutory 
separate estate, and intended to charge it with the payment of the debt, she may 
be sued on it in a court of law, and a personal judgment may be rendered against 
her under the provision? of sections 2289 and 2298 of the Code. And al- 
though the plaintiff may now obtain a personal judgment against her, he 
can- only subject to its payment such separate estate as she owned when the 
contract was made, or so much thereof as is owned by her when the lien of 
the judgment and execution thereon attaches. 

3. Separate Estate: — Intention to charge — Presumption. When a married woman 

has a separate estate, legal or equitable, and executes a bond, note, or other 
instrument for the payment of money, it is presumed as matter of law, 
unless the contrary intention is expressed in the contract, that she intended 
to make such estate liable for its payment, and she will not be heard to deny 
that such was her intention. 

Error to a judgment of the Circuit Court of Culpeper county, ren- 
dered March 25, 1893, in an action of debt, wherein the defendants 
in error were the plaintiffs and the plaintiffs in error were the de- 
fendants. Reversed. 

This was an action of debt on a plain bond executed by V. W. Duval 
and A. J. Duval to C. F. Chelf & Co. The declaration was in the usual 
form, except that it complained "of V. W. Duval and A. J. Duval, 
his wife," &c. There was a demurrer to the declaration, which was 
overruled. 

Rixey & Barbour, for the plaintifls in error. 

A. McD. Green and W. L. Jeffries, for the defendants in error. 

* Reported by M. P. Burke, State Reporter. 
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Buchanan, J., delivered the opinion of the court. 

This is a writ of error to a judgment rendered in an action of debt 
on a bond for the payment of money executed by a married woman 
and her husband during coverture. 

The declaration was demurred to upon the ground that it showed 
upon its face that the bond sued on was executed by a married woman 
during coverture, but failed to aver the existence of facts showing that 
she had the right or power to make such a contract. 

The trial court overruled the demurrer, and this action of the court 
is assigned as error. 

The common law as to the disability of married women to make con- 
tracts remains in full force in this State except so far as it has been 
modified by statute. In order, therefore, to maintain an action at law 
upon a contract made by her during coverture under her statutory 
power to contract, it is necessary for the declaration or other pleading 
filed in the cause to aver, not only that she made the promise sued on, 
but to aver also such a state of facts as will show that her promise is 
such a one as by the statute she is rendered competent to make. 

The bond sued on in this case was executed in the year 1886. As 
the law was at that time, a married woman who was the owner of sepa- 
rate estate, statutory or equitable, could enter into engagements for the 
payment of which her separate estate could be subjected, but upon 
which no personal judgment or decree could be rendered against her. 

By sec. 2298 of the Code of 1887, it is provided, among other things, 
that the remedies for and against a married woman and her estate 
which had become her separate estate under Acts of the General As- 
sembly prior to the adoption of the Code of 1887, should be the same 
as those for and against a married woman and her estate which was 
made her separate estate by chapter 103 of that Code, except that the 
remedy provided for in sec. 3 of the Act of April 4, 1877, (and which 
does not affect the question involved in this case), should be reserved. 

Sections 2288 and 2289 of the Code confer upon a married woman 
the power to make contracts in certain cases, and provide how contracts 
may be enforced, and are as follows: 

"Sec. 2288. She may make contracts, as if sole, in respect to such trade, busi- 
ness, labor, services, and her said separate estate, or upon the faith and credit 
thereof; and upon such contracts, and as to all matters connected with, relating 
to, or affecting such trade, business, labor, services, or separate estate, and upon 
contracts and liabilities made or incurred before her marriage, she may sue and be 
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sued in the same manner, and there shall be the same remedies in respect thereof, 
for and against her and her said estate, as if she were unmarried. 

" Sec. 2289. In any case in which a married woman may sue or be sued under 
the provisions of the preceding section, a personal judgment or decree may be 
rendered for or against her ; and when against her, the same may be enforced 
against her, and any separate estate she has or may subsequently acquire (but only 
against such estate) in the same manner as if she were unmarried." 

It will be seen from these sections of the Code that a married woman 
may make contracts with reference to her statutory separate estate as 
if sole, and that she may be sued upon them in the same manner, and 
that there shall be the same remedies in respect to them against her 
and her said estate, as if she were unmarried, and that a personal judg- 
ment or decree may be rendered against her, which may be enforced 
against her and any separate estate she has or may subsequently acquire 
(but only against such estate), in the same manner as if she were 
unmarried. 

The contract sued on in this case, if made by Mrs. Duval when she 
was the ownei of statutory separate estate, and with the intention of 
charging that estate with its payment, can be sued on in a court of law, 
and a personal judgment rendered against her under the provisions of 
the Code referred to; and although the plaintiffs may now obtain a 
personal judgment against her, under the provisions of the Code, for 
their debt, they can only subject to its payment such separate estate as 
she owned when the contract was made, or so much thereof as is owned 
by her when the lien of the judgment and execution thereon attaches. 
Orockett v. Doriot, 85 Va. 240. A change in the remedy for the en- 
forcement of the contract did not change the rights of the parties 
under it. 

The court in this case could make no order for the sale of her sepa- 
rate estate, whether it be personal or real, but the judgment must be 
enforced against such estate by execution or bill in equity, in the same 
manner that it would be enforced against her property if she were 
unmarried. 

The declaration shows that Mrs. Duval was a married woman when 
the bond sued on was executed, but it contains no averment of facts 
showing that she had the power as a married woman to make such a 
contract. The ground upon which the plaintiffs sought to hold her or 
her estate responsible for the payment of the bond was that, when she 
executed it, she was the owner of statutory separate estate, and that 
by executing it she intended to charge such estate with its payment. 
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These facts ought to have been averred in the declaration. Without 
such averments the declaration was fatally defective as to Mrs. Duval, 
and the demurrer as to her should have been sustained, and leave 
given the plaintiffs to file an amended declaration, if they might be so 
advised. 

It is also assigned as error that the court improperly sustained a 
demurrer to a special plea filed by the defendants, in which they aver 
that the wife, when she executed the bond sued on, was the owner of 
separate estate, but deny that she intended to charge such estate with 
the payment of the bond when she executed it. 

When a married woman has separate estate, legal or equitable, and 
executes a note, bond, or other instrument for the payment of money, 
it is presumed as a matter of law, unless the contrary intention is ex- 
pressed in the contract, that she intended to make such estate liable 
for its payment, and she will not be heard to deny that such was her 
intention. She must have intended something when she executed it, 
and that something must have been to charge her separate estate with 
its payment; otherwise, her act would be meaningless, under the law 
as it was when this contract was made. Now, by the express terms of 
the statute, such contracts, made since the 1st day of May, 1888, are 
deemed to be made with reference to such estate. Garland v. Pamplin, 
32 Gratt. 318; Frank v. Lilienfeld, 33 Gratt. 377, 398; Burks, Sep. 
Est. 26-28, 86 ; Price v. Planters National Bank (decided at this term 
of the court), 1 Va. Law Reg. 813; Code 1887, sec. 2295. 

The demurrer to the special plea was therefore properly sustained by 
the court. 

The judgment of the Circuit Court, and also its order overruling the 
demurrer to the declaration, must be reversed and set aside; and this 
court will enter such order as the Circuit Court ought to have entered, 
sustaining the demurrer to the declaration as to Mrs. Duval, and giv- 
ing leave to the plaintiffs to amend their declaration, if they should be 
so advised ; and the cause will be remanded to the Circuit Court, there 
to be proceeded in, in accordance with the views expressed in this 
opinion. Reversed. 

BY THE EDITOR. — This case presents some interesting questions of con- 
struction, pleading, and practice under the Married Women's Acts in Virginia. 

The action was at law — ex contractu — against husband and wife. The relation 
of husband and wife was alleged in the declaration. It thus appeared on the face 
of the pleading that at common law the wife was hot bound by the bond sued on; 
for, by the common law, she was not competent to make any contract. Her con- 
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tracts were nullities. If, therefore, she became bound by virtue of any statute re- 
moving her common law disability, it was essential to allege the facts by which, 
under the statute, her disability was removed, in order to show a good cause of 
action. This was not done, and hence the demurrer to the declaration was sus- 
tained. 

It was decided that, the plaintiffs having declared against the defendants as 
husband and wife, it was necessary that they should have further alleged, first, 
that the female defendant (the wife) at the time she executed the bond sued on 
owned a statutory separate estate, and, second, that she executed the bond with 
reference to that estate. It is respectfully submitted, that the allegation that the 
bond was executed with reference to the separate estate is unnecessary. If she 
executed the bond at all and at the time of the execution owned the separate es- 
tate, she is conclusively presumed, as matter of law, to have executed it with ref- 
erence to the separate estate. This is decided in the principal case; for the female 
defendant (the wife) pleaded substantially that (though she was a married woman 
when she executed the bond and was then the owner of a statutory separate estate) 
the bond was not executed by her with reference to that estate. A demurrer to 
that plea was sustained, upon abundant authority, on the ground that the execu- 
tion of the bond showed conclusively that it had reference to the separate estate, 
and hence that fact could not be controverted by her. If that be so, why require 
the plaintiffs to allege in their declaration a fact which they are not bound to 
prove, nor the defendant allowed to deny, if she actually executed the bond and 
at the time was the owner of the separate estate, as required to be alleged in the 
declaration? The case has been remanded, with liberty to the plaintiffs to amend 
their declaration. Suppose they do, and they allege in their amended declaration, 
in conformity with the opinion of the court, that at the time the bond was ex- 
ecuted the wife was the owner of a statutory separate estate and the bond was ex- 
ecuted with reference to that estate, can the female defendant, admitting that she 
executed the bond and had then a statutory separate estate, deny that the bond 
was executed with reference to that estate ? The court has already decided that 
she cannot. Why then require an allegation in the declaration which it is not 
necessary for the plaintiffs to make and which, if made, the defendant is not al- 
lowed to deny? 

We cannot but think, therefore, that, where the declaration alleges the relation 
of husband and wife between the defendants at the time of the execution by them 
of the bond sued on, and that at that time the wife was the owner of a statutory 
separate estate, the further allegation in the declaration that the bond was ex- 
ecuted by her with reference to that estate is unnecessary. 

The pleading in the principal case might have assumed a different form. Sup- 
pose the plaintiffs had declared against the defendants, as they might have done, 
without stating the relation of the defendants as husband and wife when the bond 
was executed, the declaration would have been sufficient. The female defendant 
(the wife) in such case might have pleaded her coverture at the time she executed 
the bond, and that alone would have been a good plea. But the plaintiffs might 
have replied specially, without being chargeable with "departure," that although 
she was a married woman at the time she executed the bond (as in the plea 
averred), she was, nevertheless, at that time the owner of a statutory separate es- 
tate. That would have been a good answer to the plea of coverture, and if the 
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defendant, by way of rejoinder, traversed the replication, the precise question 
would be presented as would have been if the plaintiffs had alleged in their dec- 
laration what is alleged in their replication and the defendant had traversed these 
allegations. 

We do not undertake to give the precise form of the pleadings, only the sub- 
stance, and throw out these suggestions for the consideration of those who may be 
interested in future cases. 

In the opinion of the court it is said: " The bond sued on in this case was ex- 
ecuted in the year 1886. As the law was at that time, a married woman who was 
the owner of separate estate, statutory or equitable, could enter into engagements 
for the payment of which her separate estate could be subjected, but upon which 
no personal judgment or decree could be rendered against her." 

It is unquestionably true, in reference to the " equitable" separate estate, that 
no such personal judgment or decree could be rendered. As to this the author- 
ities speak with one voice. But, is it true that no "personal" judgment or de- 
cree could be rendered against a married woman in Virginia under the Act of 
1877, independently of the Code provisions, on a contract entered into by her 
with reference to a separate estate acquired under that act ? The language of that 
act is exceedingly broad: "Any such married woman shall have power to contract 
in relation thereto [the separate property before mentioned] or for the disposal 
thereof, and may sue and be sued as if site were a feme sole, provided, that her 
husband shall join in any contract in reference to her real or personal property, 
other than such as she may acquire as a sole trader; and shall be joined with 
her in any action by or against her," &c. It is true that the act does not in 
terms provide for a personal judgment, as the Code does ; but it would seem 
that the words "may sue and be sued as if she were a feme sole warrant a 
personal judgment, subject only to the proviso that follows them. The question, 
however, is not of much practical importance since the adoption of the Code, 
which in terms allows the personal judgment with a qualification as to its 
operation. 

The court reversed the judgment of the court below overruling the defendant's 
demurrer to the declaration, sustained the demurrer, and remanded the case for 
further proceedings, with liberty to the plaintiffs to amend their declaration, if so 
advised, &c. The court having sustained the demurrer, stricti juris, there should 
have been judgment thereon for the defendant. But the court followed the more 
liberal practice of former decisions in such cases. See Creel v. Brown, 1 Bob. B. 
265; Strange v. Floyd, 9 Gratt. 474; Hamtrarnek v. Selden, Withers & Co., 12 Gratt. 
28; Cromer v. Cromer's Adm'r, 29 Gratt. at p. 286. 



